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THE LAW AND ECONOMICS OF INTERNATIONAL COOPERATION
AGAINST MARITIME PIRACY

1. Introduction

This paper discusses the law and economics ah@tienal cooperation against
maritime piracy under international law — thaited Nations Convention on the Law of
the Sedsigned 1982, ratified 1994). We argue that, &/lileConventiorenjoins States
Parties to ‘cooperate’ in the provision of a glopablic good — maritime security —
problems arise because ‘cooperation’ is nowher@e@fin theConventioras it would
have to be in a binding contract. As a result &tates Party can choose its preferred
degree of ‘cooperation,” which may or may not imidumaking financial contributions to
costs, participation in policing of the oceans byail task forces, or accepting suspected
pirates for trial and punishment in domestic caumd prison systems. We argue therefore
that under-investment in a multi-enforcement systewery likely to occur (relative to
optimal enforcement by a single enforcement agenoygact, over the period August
2008 to September 2009, navies in the Horn of Afregiondisarmed andeleased343
pirates while only 212 others were handed ovepfosecution (US Central Command,
2009)!

The paper proceeds as follows: Section 2 discubsesature and scope of
modern-day piracy, emphasizing its costs to thermational community; the efficacy of
the pirate business model; problems arising fromdyr pirates in States Parties’ courts;
the use and financing of naval task forces; andhia@acter of international law. We

also question twad hocexplanations for the failure to contain maritimeapy, noting

1 US Central Command (2009), “Pirate Attacks onRise off Somali Coast”, B. K. Dandridge, Sept 29th.
http://www.centcom.mil/press-releases/pirate-attagk-rise-off-somalia-coast. See also Ungoed-Thomas
and Woolf (2009) who describe captured Somali pgatoutinely’ being released.
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that providing maritime policing against piracy Hls nature of a public good from
which serious problems can arise. Section 3 therstto a theoretical examination of the
consequences of providing this international putpiod within a framework of
‘voluntary’ cooperation. Section 4 notes that thieinational communitger force
continues to search for solutions to the problemnafitime piracy; and section 5

examines two recent proposals for further refoffmally, Section 6 concludes.

2. The Nature and Scope of Modern-Day Piracy
2.1. Incidence of Maritime piracy

The International Maritime Bureau (IMB) recordgalks of pirate attacks on
shipping around the world. Table 1 shows the nurabédrlocation of ships attacked in
2010; Africa, especially off the Horn of Africaagly suffered the most attacks, with
Southeast Asia and the South China Sea also sigfefliable 2 shows the types of
attack: the many boardings have led either to kiijgcor robbery, though in a few cases
pirates have left empty handed. Table 2 also recthrel type and number of personal
violations suffered by crews of boarded ships dkerfive years to 2010. Notable is the
rising trend, from 317 violations of the persor2D06 to 1,270 in 2010. By far the
largest component is the taking of hostages — 9B#teaotal in 2010, with the Gulf of
Aden and the Western Indian Ocean accounting ®bthk of the hostage taking that
year — 998 of the 1,181.
2.2. Pirate organization

The more efficient is a pirate organization theager is the probability of the

perpetrators not being caught on any given attgeknat shipping and, it can be



supposed, the greater is the value of the bootyd¢hpture. Indeed, Leeson (2007) argues
from historical examples that pirate organizatienaloped so as to render piracy an
efficient endeavor. As a criminal organization,tgpants were outside of the rule of
law, yet they had to have incentives in place twoenage cooperation. To achieve
incentive alignment — aimed at maximizing the takbooty from piracy voyages — the
rank and file had to be satisfied that they woulpbe their fair share and would not be
expropriated by the captain and the group around To achieve this outcome, the
pirate organization, in the heyday of piracy, 18930, used elected captains who had
charge only when the ship was in a conflict. Othse, a quartermaster, also, elected,
had charge of the ship. Pirate ships had agreed-cpastitutions governing things like
compensation for wounded men, the sharing of baesfrictions on the captain’s
privileges, and allowable punishments for sailoh®wroke the rules.

Somali pirates likewise have developed a socighozation. Thus, certain “ports
in Somalia ... have been identified as havens fatpigangs... Within these ports the
pirates rely on facilities for shelter, food, andldings to keep hostages. A key
characteristic shared by these port cities thatenthé&m advantageous for pirate gangs to
be based at is they are strongly armed, have syw@f@populations, and are in areas
beyond the control of the local Somali TransitioRatleral Government (TFG)”
(O’Connell and Descovich, 2010, page 33).

Using to interviews with pirate leaders in northerentral and southern Somali
ports conducted by Bahadur (2009), a number obfaatan be deduced as helping to

create group identity between Somali pirates.



1)

2)

3)

4)

Many pirates are ex-fishermen and hold the compthat foreign fishing vessels
intruded into Somalia’s Exclusive Economic Zone/esely reducing fish stocks
and harming the fishermen’s well-being. Somali eiratacks on foreign shipping
are therefore legitimate, aimed only at levyingax™. This justification for
legitimacy is heightened by the fact that, as edestate, Somalia has no national
government to look after the fishermen’s intereststhey must look after their
own.

Boyah, a pirate clan leader of 500 men in the Naftdims that everyone who
seeks the position of pirate must see him and saleggiance until death, natural
or otherwise. This leads to low turnover within tireup

Many Somali pirates, at least those based in théhiNare ex-Coast Guard
recruits and therefore share something of a commagkground and training. The
same is true for the ex-militiamen who have becpirages.

Somali piracy is a repeated profitable ‘game’ thatild be expensive in terms of
forgone income if any pirate or pirate leader chiosenege on his commitments
to the group. One interviewee claimed to have exh$850,000 in the first three

years he was a pirate.

2.3. A piracy business model

The Somali piracy business model was developedtsora early this century and

is based on the profit-motive with profit shariddiginey, 2010, O’Connell and
Descovich, 2010§.There is even a stock exchange in Harardhere wiexs can raise

money to purchase the tools of the trade, and wdlgd allows non-pirates to share in

2 For an amusing view of this model see M. Lynn, t@utlesses and board: a plan for our ag@iancial
Times February 14, 2011.
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the profits of piracy. According to Minney (2010Dne wealthy former pirate named
Mohammed toolReutersaround the small [stock exchange] facility andisahad
proved to be an important way for the pirates to support from the local community
for their operations, despite the dangers involVEdur months ago, during the monsoon
rains, we decided to set up this stock exchangestaféed with 15 ‘maritime companies’
and now we are hosting 72. Ten of them have sbdan successful at hijacking,”
Mohammed said. “The shares are open to all and/ewdy can take part, whether
personally at sea or on land by providing cash pega or useful materials ... we've
made piracy a community activity.” ... “Shareholdes Mahra Ibrahim, 22 years, whose
initial stake was a rocket-propelled grenade resms part of the settlement when her
husband divorced her, says: “| have made $75,0001yn38 days since | joined the
‘company’” Minney (2010).

It makes sense that the more efficient is the@ioaganization(s), the greater will
be the economic rents that can be extracted froennational shipping.
2.4. Cost of maritime piracy

The annual cost of piracy has been variously egédhto lie between $1 and $16
billion (Bowden, 2010, O’'Connell and Descovich, 20Wright, 2008). Table 3
reproduces the estimate of Bowden. Costs incunédde ransoms, increased insurance
premiums, costs of re-routing ships, costs fordeaing’ merchant vessels against attack,
and costs incurred by regional economies. Costalap incurred countering piracy,
including deployment of naval forces ($2 billioapsts of operating regional piracy
deterrence organizations, and costs of prosecufioere is, however, no mechanism

under international law for cost-sharing. Hagem@t1i0, page 45) points out, “costs lie



where they fall”, with each States Party payingehgrety of its own costs, even if its
expenditures also benefit other countrieSome States Parties have taken on extra costs
to aid in the establishment of “in-region” enforaamh facilities—consisting of courts and
prisons in Kenya and littoral states in the GulPolen—under the DjiboutCode of
Conductof 2009% Voluntary contributions have been made to thesfTRund by South
Korea and the United Arab Emirates.
2.5. Problems arising from trying pirates in StaRegties’ courts

Trying pirates far from where their crimes werentoitted is expensive. Per-
pirate prosecution cost is estimated at betweard5/aimes more expensive outside the
Horn of Africa region than in the region (such ma¥ienya, Seychelles, Somaliland); for
example, the cost is $52,000 in-region versus 6N Europe, and $336,000 in the
USA (Bowden, 2010).Moreover, legal questions can arise concerningeleyance of
national laws to the crime of piracy. And problecas arise for civilian courts given that
the arresting agent is a military rather than aceahuthority.

These issues are illustrated in the flowing cAs&erman ship flying a German
flag, theMV Taipan on route from Djibouti to Mombasa, was boarded BySomali
pirates April %, 2010, 500 nautical miles east of Somalia. TheeBuaval vessel

HNMLS Tromphappened to be nearby and a contingent of itsyestanded from

% He was referring to the UK’s Operation HeadquarteNorthwood which had been established in 2008

as the operational headquarters for EUNAVFOR, therella for the European Union’s naval for@f
the Horn of Africa (and the first joint maritime eqation by the EU).

* This Code of Conduds discussed in more detail below.

® Alshihad News and Analysis, “S. Korea pledges UBB$B00 to anti-piracy trust fund”, April 342011
http://english.alshahid.net/archives/20085. Emg&4/7 News, “UAE donates $1.4m to fight piracy:
Money will go to Counter-Piracy Trust Fund”, Apti8", 2011 http://www.emirates247.com/news/uae-
donates-1-4m-to-fight-piracy-2011-04-18-1.382219
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helicopters on th&1V Taipanand after a skirmish arrested all susp&dtter being held

in chains for several days on theompthe suspects were passed on for trial in
Germany. The trial took place in the Youth Chamber of thentburg Criminal Court,
Room 337, Strafjustizgebéude (Criminal Court Buiggi Sievekingplatz 3, 20355
Hamburg; beginning November ¥2010 and was on-going in May 2011 at a rate of two
days per week.

The court proceedings indicate several difficglid putting pirates on trial far
from their home$.Without legal documents, suspects’ ages were tioadétermine, and
were never known for sure; but age is relevantesisqns have to be over 14-years to
stand trial in a German court. Secondly, probleroseawith the simultaneous
translations into Somali language of legal procegslibeing held in German, especially
technical terms, thus questioning the fairneséefttial from the defendants’ point of
view. Third, naval officer-witnesses had to trakelg distances from their ships (and/or
home country) to the trial in a foreign countryufh, as military personnel, some
witnesses were restricted from giving evidence enamn military matters that the
defense thought relevant. Evidence had to be ¢etlet this case by Dubai detectives,
and then transported to the German court — witles@n detective having to travel to
Dubai to collect it. Fifth, finger printing of evéthce (for example, of guns found on the
MV Taipan was not performed, as it is not the practicehefdrresting naval force. Sixth,

an important question was raised over whether ecelgathered through interviews on

® “Pirated German ship rescued — EU NAVFOR HNMLSmporetakes pirated MV Taipan” Monday,
April 05, 2010. http://www.odin.tc/eng/articles/2Birated-German-ship-rescued---EU-NAVFOR-
HNMLS-Tromp-retakes-pirated-MV-Taipan.asp

" The Dutch were not willing to put the suspectdra themselves, however, under Universal Jurtiatic
— any country can prosecute (on universal jurigalickee Randall, 1988).

8 This information is summarized from a blog of thal: “Reclaiming the Seas”, http://reclaim-the-
seas.blogspot.com/p/reports-from-court-case.html
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the Trompwas found through ‘interrogation’ of suspectshootigh ‘voluntary
statements’. If the former, and without properalggrocedures being followed (such as
the issue of a court-issued arrest warrant), sonaeece might not be allowed in court.
Finally, the fact that the accused were not toédrthights was a violation of German,
Dutch and international law. The German court lradite on this and decided that as the
statements were made on a Dutch ship they couildttseluced into proceedings.
However, there was an extra complication that a&ababurt would later have to rule on
regarding admissibility.
2.6. Naval task forces

The international community has to some extetiechto cooperate against
piracy, with several naval task forces operatirfgled Horn of Africa. The European
Union has Operation Atalanta with about twenty \wgrs and 1,800 personnel in situ.
The USA has Combined Task Force 151 in the Howfiota area, while NATO has
Operation Allied Protector — an escort system. egg\vndividual countries also have
warships in the area, including China, India, Sardbia and South Korea. The EU also
operates a voluntary information exchange wherehart and other ships transiting the
area can coordinate with EU naval forces. SimilaHg US operates recommended
transit corridors through the Gulf of Aden. Théeelmational Maritime Organization also
collects and broadcasts information on piracy ieotd.

However, even as these policing efforts are beagde it was reported that a
Finnish warshipPhojanmaaarrested 18 Somali pirates, only to release tback onto

Somali soil because “no country would take them they had not offended against



either Finnish shipping or Finnish nationals’A similar case was the arrest of 16
suspected Somali pirates by a Danish warste, Esbern SnareThe pirates were
apprehended aboard a hijacked vessel and, accacdMgTO Allied Maritime
Command, were holding two Yemeni hostages and imguessession of rocket
launchers, assault rifles, ammunition, large quiastof fuel and two skiffs. However,
the task force determined there were not suffiaggatinds to prosecute, and the suspects
were taken back to larfd If these facts are accurate, one has to wonder evidence
would be sufficient to bring suspected piratesustdige. Indeed, in the UK Julian
Brazier, the Conservative Party’s shipping spokesroammented that “It's shameful
that so many pirates are being returned to doatraghe fault lies not with the hard-
pressed naval commanders but the ridiculous rdleagagement and operating
instructions they are being given by their politiceasters” (Ungoed-Thomas and Woolf ,
2009)M
2.7. International law

International cooperation against maritime pirecguthorized by Articles 100 to
107 of the1982Jnited Nations Convention on the Law of the.S&acording to Article
100 “All States shall cooperate to the fullest [lmesextent in the repression of piracy on
the high seas or in any other place outside thsedigtion of any State”. But neither

“cooperate” nor “fullest possible extent” are definanywhere in th€onventionwhich

® Icenews April 27", 2011. http://www.icenews.is/index.php/2011/041B7¢aptured-pirates-released-
without-charge/

% «panish warship captures Gulf of Aden pirateB&rradaily,
http://www.terradaily.com/reports/Danish_warshipptcaes_Gulf_of Aden_pirates 999.html

' Ungoed-Thomas, J. and Woolf , M (2009), “Navy resaSomali pirates caught red-handedé
Sunday TimesdNovember 28, 2009.



leaves room for each States Party to ‘cooperate’sees fit. Thus, a States Party may
choose to send in naval forces or not; and if neiwakes are deployed and arrests made, it
can choose whether to incur prosecution cost®) bold the suspects prior to handing
them over to a third country, or, simply, to le¢tingo. And as we have seen, the latter is
often the choice made.
2.8. Ad hoexplanations or cooperation failures

Two explanations have been put forward for thiifaiof international
cooperation to bring maritime pirates to justi¢erst, theConvention’selevant Articles
have not been written into some States Partiegmatlaws, thus creating jurisdictional
issues. As Dutton (2010a, p. 3) has observEle ‘apparent reasons for this refusal to
accept these judicial burdens are many: for exampelequate or non-existent national laws
criminalizing the acts committed, concerns aboatdhfety and impartiality of local judges,
the difficulties of obtaining and preserving evidenand fears that if convicted, the pirates
will be able to remain in the country where theg prosecuted.”Second, evidentiary
problems might arise if suspected pirates werenttally caught in the act of piracy.
The Esbern Snarease referred to above is an example of this,poantthe face of it
appears to be an application of Article106 of @mvention liability for seizure without
adequate grounds. However, we are not at all paesuly this argument, as suspects had
been spotted far out at sea using the small féf$s $&vored by Somali pirates and in
possession of hijacked vessels, hostages, and/@catpment such as grappling hooks,
firearms, and even rocket propelled grenades.

In our view, both of the forgoing arguments foresding maritime pirates aa€l
hocand result from a more fundamental problem. Tdssye spell out in Section 3

below, is that unavoidably under tB®nvention maritime piracy outside of States
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Parties’ twelve mile territorial seas is enforcgdnbultiple enforcement agencies. As a
result, there are ‘policemen’ from many countriagr@ling off the Horn of Africa and, if
they have written the relevant international latoinational law, there are many different
sovereign countries where suspected pirates canosecuted and imprisoned. As we
will show, the economic ‘dynamics’ of this situatiare radically different compared to
the case of a single enforcement agency — poligragecution, imprisonment—as exists
in its purest (though not ‘pure’) form on a Statetl’s sovereign soil.
2.9. Provision of global public goods

Policing, of course, is a public good becaust ¥ effective, it reduces crime for
everybody*? Provision of global public goods is quite rarenistory, and seems best to
coincide with the existence of a global hegemom@&berger, 1986). Two examples in
the maritime context are: the UK in the nineteazghtury providing a good deal of
maritime security; and the establishment by USAhwobst-sharing by the UK, of the
International Ice Patrol following the sinking ¢ietTitanicin 1912 (Wiswall, 1983).
3. The economics of enfor cing laws against maritime piracy

In principle, an economic approach to the cortfaharitime piracy is a direct
application of the general theory of law enforcetremnfirst examined by Gary Becker
(1968) and refined by Polinsky and Shavell (2060T.he theory relies on two
fundamental claims: first, that potential offend@msminals or pirates) respond to the

threat of legal sanctions in deciding whether drtoacommit illicit acts—that is, they are

12\We do not intend to enter into a discussion ofrthiire of global public goods but Kaul, Grunbeng a
Stern (1999, pages 455-456) note that internatipeate keeping, of which policing crime on the tighs
is a case in point, is an example of provision Gloav variable’ as a continuous effort is neededstipply
it. This stands in contrast to maintaining thecktof a global commons — such as the ozone layer.

13 See Hallwood and Miceli (2011) for a formal apation of this theory to the control of piracy, ohish
this section is based.
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rational maximizers; and second, that an enforcéiethority stands ready to enforce
those sanctions by expending resources to appretrehdrosecute any offenders who
violate the law. If either of these assumptionisf@ hold, then threatened legal
sanctions will not be effective in reducing piracy.

In the context of ordinary crime, there is amplalence that most offenders do in
fact behave rationally in the above sense, espg@itlen committing property crimes.
This is reflected by empirical studies showing tihateases in the likelihood or severity
of punishment do reduce the crime rate. (See , ample, Shepherd, 2002.) And since
the primary motivation for maritime pirates is nrédkgain, whether derived from the
confiscation of cargo or the seeking of ransomhfustages, it seems reasonable to
suppose that they too are acting in a rational wag we argued in section 2.3.

The next question concerns the enforcement of &yamst piracy, and it is here
that problems emerge. Optimal enforcement of laganst ordinary crime requires the
existence of a single enforcer, usually a citytatesgovernment, that has both the will
and the resources to carry out the threatenedisaagassuming, of course, that laws
against crime have been enacted, an assumptigraghae have seen, is not always met
in the case of piracy). Enforcement of internagidaws against piracy, in contrast,
necessitates the cooperation of multiple natioredier to achieve optimal deterreriée.
In practice, however, there are several reasonstinbygeems not to be happening.

First, the gains from deterring piracy consisthaf savings in lost profits and

other costs incurred by all countries engaged ippsing along routes threatened by pirate

14 Since enforcement is costly, optimal deterrendenst generally result isompletedeterrence of piracy.
Rather, resources should be devoted to enforceupetat the point where the marginal savings from
deterring an additional act of piracy equals thegimal cost of those resources. See Hallwood aiuiM
(2011) for details.
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attacks. Thus, each country has an interest uncied piracy in proportion to its share of
those costs. As noted above, however, the detamefpiracy, like law enforcement in
general, has public good qualities in the sendeaitteons by any one country to
apprehend offenders will benefit all countries.u$heach country has an incentive to
free-ride on the efforts of others. It follows thia the absence of some mechanism that
obligates countries to contribute to a unified ecéonent effort, the level of enforcement
will likely be sub-optimal in the same way that palgoods will be underprovided if
solely financed by voluntary contributions.

A second reason countries will tend to under-ihuegnforcement against piracy
is that prosecution and punishment also involvesscoBut any disincentive effect on the
incidence of piracy benefits the shipping of aliotysies. Thus, countries will have an
incentive to avoid these costs, especially if tHermler's acts were not against the
apprehending country’s vessels (as in the Finnsimgle described above), creating a
kind of “reverse rent-seeking” problem — that igoaintry acting to minimize its costs
and its costs alone. Note that both of the abogblpms are due to the collective nature
of enforcement of international laws, and will aria any law enforcement context where
crime overlaps jurisdictional boundaries. For egplana similar problem plagues the
enforcement of laws against drug trafficking. (See gexample, Naranjo, 2010; Poret,
2003.)

A third enforcement problem, unrelated to theetlive action issue, concerns
the credibility of threats to actually impose samt$ once a pirate is apprehended.
Specifically, once an offender is caught, the apeneling country may simply choose

not to spend the resources necessary to detaseqrte, and punish him. This issue is
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largely ignored in the economics of crime literattirwhere it is generally assumed that
threats to prosecute criminals are credible, bistaimplified in the context of piracy
because of the absence of a unified enforcemehoatyt that can develop a reputation
over time for carrying out threatened sanctions.tl#e above anecdotes show, this
outcome is therefore not an uncommon one.

A final issue concerns the choice of the sandimlne imposed on a convicted
pirate. If individual countries choose their ovanstions, there will likely be
considerable variability in the nature and sevesitthe sanction, and some countries
may have no sanctions at all against piracy. Thdtalso be differences in criminal
procedure and evidentiary standards. In theatgrmational agreements can specify
uniform sanctions and procedures, but philosopluierences regarding appropriate
punishments (e.g., disagreements over the deatitpewill make this difficult. And
besides, for the reasons already noted, pre-speafnctions may not be viewed as
binding by the country that actually apprehendg@gand has to bear the cost of

imposing them.

4. Attemptsaimed at promoting greater international cooperation

In the preceding section it was argued that SRteses will tend to under-invest
in provision of maritime enforcement because opiiblic good nature. Thus, if
maritime policing is to be provided at anythingelithe socially optimal level, some
degree of increased international cooperation ngelde organized beyond commitments
made in théJnited Nations Convention on the Law of the Bd&les 100 to 107. In

fact, several such efforts have been attemptedUINe Security Council in 2008 issued

15 But see Boadway, Maceau, and Marchand (1996) akerBand Miceli (2005).
14



Resolutions 1816, 1838, 1846 and 1851, which egddstates Parties with warships in
the Horn of Africa area to cooperate and to un#terggeater efforts to capture and bring
pirates to justice. Resolution 1816 allowed statesgperating with the Somali
Transitional Government (STG) to pursue pirateSomalia’s territorial waters;
Resolution 1838 urged States Parties to proteppsig engaged in World Food Program
activities; Resolution 1846 extended the periodimch States Parties warships could
enter Somalia’s territorial sea; and Resolution118babled States Parties to pursue
Somali pirates ashore. But none of these resolsiteguiredStates Parties to step up
their anti-piracy efforts.

Another attempt at international cooperation o January 2009 under the
auspices of the International Maritime OrganizafibnO). Seventeen regional
governments met in Djibouti to discuss issues eeléd piracy with nine of them signing
the Code of Conduct concerning the Repression of PigaxyArmed Robbery against
Ships in the Western Indian Ocean and the GulfdeinA The signatories declared their
intention to cooperate ‘to the fullest possiblesxtto repress piracy (IMO, 2009). The
specific aims are to improve communication betwstates, increase the capacity of
regional states to arrest and prosecute piratéstcaimprove the capabilities of their
coast guards.

Another attempt at promoting international coofieraagainst piracy was held in
Dubai in April 2011 at the instigation of the Dulgaivernment and international shipping
interests, with about fifty countries in attendantApart from a few commitments to

contribute financially to the setting up of enfareent facilities in Horn of Africa

®See Al Jazeera, “Dubai hosts anti-piracy confeg&nApril 18", 2011.
http://english.aljazeera.net/news/middleeast/204/2M.14186721819166.html
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regional countries, nothing much concrete seerhave come out of this conference. By
contrast an attempt at cost-sharing, functioninges?006 and now with seventeen
contracting parties, is tiieegional Cooperation Agreement on Combating Picaay
Armed Robbery against Ships in Asiavhich practices information sharing and performs
anti-piracy patrols$! According to Noakes (2009) these efforts havewitt a good deal

of success.

5. Two suggestions for reforming international law
5.1. Use the International Criminal Court

Dutton (2010b) suggests trying pirates in therlm@onal Criminal Court. She
points to a number of advantages: a) no new intiermed institution is needed as the ICC
already exists; b) piracy under customary inteomi law is a crime against the
international community; c) under the Rome StatiwelCC can be used even when
national courts are unwilling or unable genuinelgarry out the investigation or
prosecutiond) the cost of using ICC relative to the curreost of prosecuting cases in
Kenya would not be prohibitive.

In the light of the analysis offered in this pagérs suggestion has the particular
advantage of possibly reducing the free rider pblhat leads to the under-funding of
the prosecution of pirates. Under the Rome Stidateestablished the ICC and its
governing Assembly there would be, if the samerfaag system was carried over,
international sharing of the cost of prosecutingeis. As described by Romano and
Ingadottir (2000, page 4-5) the Rome Statute layshow the ICC is funded: the Court

and its governing Assembly are financed from aggksentributions from States Parties

17 See theReCAAP web site at www.recaap.org/
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who are members of the ICC (in 2011 there are 1héke contributions are based on a
scale adopted by the U.N. for its regular buddseli based on ‘capacity to pay’), and
also from funds provided by the U.N. and approvethe General Assembly. Voluntary
contributions are also welcomed.

However, as Dutton (2010b) acknowledges, if th€ iere to take over the
prosecution of pirates, its Statute would haveeaariodified to allow it to do so. Itis
beyond the scope of this paper to venture an apiorothe likelihood of such a
modification occurring, but it is worth noting theaty countries that have thus far chosen
not to contribute to enforcement of thaw of the Seagainst piracy, or to contribute to
the financing of the same, could take the stan@tempting to block changing the
Rome Statute or otherwise refuse to finance prdsscof pirates by the ICC.
Nevertheless, it is most interesting that Duttddil(Zb) recognizes these relevant
financial problems and has suggested a way towesbém.

5.2. Apply SUA 1988

There is also th€onvention for the Suppression of Unlawful Actsiagfahe
Safety of Maritime NavigatiofBUA1988) that is aimed at illegal acts on théenlsgas,
though in this case acts of terrorism rather theacp. There are 149 signatories, and
Article 6 requires that SUA’s legal provisions batten into national laws, with
signatories agreeing to prosecute any suspectgedsdi to them. Noakes (2009), the
chief maritime security officer for the Baltic afaternational Maritime Council
(BIMCO, a ship-owners association), argued befdisSaHouse of Representatives
Committee that SUA1988 can and should be usedrtdabpiracy, and that it is

incorrect to think that thi€onventiorapplies only to terrorism and not to piracy on the
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high seas. Indeed, the Introduction to SUA1988gaizes that the States Parties to the
Convention are“deeply concerned about the world-wide escalatioacts of terrorism

in all its forms(italics added).” The next paragraph makes dleatrthe unlawful acts it
has in mind are “against the safety of maritimeigavon [and] jeopardize the safety of
persons and property, seriously affect the oparaifanaritime services, and undermine
the confidence of the peoples of the world in thiety of maritime navigation”.
However, while SUA 1988 nowhere defines “terrorismdr draws a line between it and
piracy, it can be construed that it is intendetléaised against the former rather than the
latter. Thus, further on in the Introduction,gtstated that SUA is aimed at acts “which
jeopardize friendly relations among States and gesurity”. Such acts would appear to
pertain to terrorism — politically motivated actsather than piracy aimed at personal
gain. Anyway, as far as we are aware, the arguofeaqiplying SUA 1988 against piracy
has not been taken any further, perhaps in pagusecsignatories have been slow in

writing its provisions into national law.

6. Conclusions

The background to this paper is that in 2010 ncapgured maritime pirates were
released by the warships that captured them tha@ passed on for prosecution. We do
not believe that existingd hocexplanations for this failure are the whole stenyamely
that many States Parties have not written relevaatnational law (Articles 100 to 107
of theUnited Nations Convention on the Law of the,3€&82) into national law, and that
evidence is usually insufficient to prosecute saspeRather we offer the more

encompassing argument that maritime enforcemegoesrned by current international
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law has the nature of a public good and as sudhrsufom free-rider problems. That is,
as the shipping of no one States Party can be @adlfrom the benefits of reduced crime
created by enforcement expenditures by other SRedges, incentives for all actors to
invest in enforcement at an optimal level are lagkin particular, we have argued that
aversion to incurring costs that benefit otherpséd explain why States Parties are in no
rush to write international law into national laand also why there is a preference for
letting arrested suspects go rather than goingg@kpense of putting them on trial and
imprisoning them.

Ultimately, we believe that blame for failure torfly so many captured maritime
pirates to justice lies with international law winievhile requiring “cooperation” (Article
100 of theConvention nowhere defines what is meant by “cooperatiord netailed
manner. This allows signatories to choose tha&fgored degrees of “cooperation”. In
this regard, as Article 100 is not a binding cocttreequiring a pre-specified
“cooperation”, one should not be surprised thattwoaperation is offered is too often

insufficient.
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Table 1: Total Incidents by Region, 2010

Africa America Far East Indian sub Rest of the South East
Continent World Asia
259 40 44 28 4 70

Source ICC-IMB Piracy and Armed Robbery against Shippd&te— Annual Report, 201@hart C page 7
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Table 2: Types of Piracy Attacks and Violence, 2006-2010

2006 2007 2008 2009 2010
Types of piracy
attack’
Attempted 56 62 47 85 89
Boarded 162 169 151 155 196
Fired upon 7 14 46 121 107
Hijacked 14 18 49 49 53
Total 239 263 293 410 445
Types of
violencé
Assaulted 2 29 7 4 6
Hostage 188 292 889 1050 1181
Injured 15 35 32 69 37
Kidnap/Ransom 77 63 42 12 20
Killed 15 5 11 10 8
Missing 3 3 21 8 -
Threatened 17 6 9 14 18
Total 317 433 1011 1169 1270

A: ICC-IMB Piracy and Armed Robbery against SHgport — Annual Report, 2010, Table 7 page 11

B: ICC-IMB Piracy and Armed Robbery against Shipsd®ep Annual Report, 201@able 8.
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Table 3: Piracy Costs.

Cost Factor Value (Dollars)

Ransoms: excess costs $176 million

Insurance Premiums $460 million to $3.2 billion
Re-Routing Ships $2.4 to $3 hillion

Security Equipment $363 million to $2.5 billion
Naval Forces $2 billion

Prosecutions $31 million

Piracy Deterrent $19.5 million

Organizations

Cost to Regional $1.25 billion

Economies

TOTAL ESTIMATED | $7 to $12 billion per year
COST

Bowden (2010) page 25
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