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1. Introduction

The opposition between civil law and common lawtsys is well known by the
legal academia. Indeed, it is mandatory in anydhiction to comparative law and
it is often believed that most legal systems follome or the other of these legal
traditions... apart from exotic systems such as JapanChina’s, and atypical
one’s like Quebec’s, Israel’s or Louisiana’s. Thposition is of course more rel-
evant regarding “private” law than, for examplensfitutional law (Ponthoreau,
2010).

This does not mean that a clear-cut definitionithfez exists (or is possible, since
it has been created; or even that there is no debatept by stipulating a precise
definition which is, of course, schematic at an giogl level. In general — and to
keep the flavor of a “real” opposition — the commaw is defined aslarge body
of rules founded on unwritten customary law evolaad developed throughout
the centurie’s (De Cruz, 1999, p 36) whereas the civil law isadcterized by
“codification” and “systematization”. Some precisgowill be added in the second
section but this crude distinction is sufficientlais level.

This opposition between legal traditions has beamd-is still — used in the law
and economics’ literature. Three different levela be identified.

First, at an epistemological level, this distinatias been mobilized — among oth-
ers (such as ideological and political climate (#ar2003, p 280), path depend-
ence in legal analysis (Schafer, 2006, pp 194-®#) limited role, in Europe, of
judge made law (Mattei & Pardolesi, 1991, pp 26Y-8% under-theorization of
the common law (Hatzis, 2000; Garoupa & Ulen, 2QD&588), etc.) — to explain
the difference between the U.S and Europe regartiagreception of law and
economics (Weigel, 1991; Kirchner, 1991; for dataazrning the reception of
law and economics in Europe, see for example Gayal; 2007 & contra
Depoorter & Demot, 2011). Since the U.S belonggh® common law tradition
and Europe to the civil law tradition (except UKI&land), legal traditions could
be a plausible reason. For example, Mattei ardwes«Because the common law
was the legal framework in which most law and ecooioe contributions were de-
veloped, anyone interested in discussing the clsntsuccess of this approach
in Europe finds himself or herself in need of clmgkthe differences between
common law and civil law that may be relevant te & her problem» (Mattei,
1997, p 77; this divide is also mobilize by Dau-®ih & Brun, 2006, pp 613-14,
617, 619). Recognizing that the legal side of lamt aconomics is relevant for the
use of this kind of analysis is significant and witen disregarded; however, the
relevance of a purely legal distinction was notgjiamed enough.

Once it has been recognized tha@hé law and economics movement is genuinely
international, and has as much relevance to cail land developing countries as
it does to the Anglo-American common law countri®sner, 2004: 67) or that
“efficiency, as a way of reasoning about law is oragkr limited to the common
law world and is diffused among civil law countreswelt (Mattei, 1997, p 17),

it was possible to inquire about differences inhelagal tradition at a methodolog-
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ical level. For example, are the questions raiged scholar who belongs to a civ-
il law system the same that are raised by her eopatt in a common law system?
Is there a civil law “style” in law and economicstudies? Is the same as those
raised by scholars interested in law and econontiog®pt for few articles, this
dimension has not produced a reaction from schaiher in article or discus-
sion. Posner mentioned distinctive ‘civilian’ law and economics movemematt
focuses on rule of law isste@osner, 2004, p 67) without trying to suggesy an
reason for this “fact”. Data collected by Gazal-Agan be used to investigate the
“type” of scholars interested in law and econontias do not reveal essential dif-
ferences in civil law and common law systems (G#@gall, 2007, pp 806-9). Few
books emphasize the civil law system in their appho(Schéafer & Ott, 2005;
Deffains & Kirat, 2001) without explaining precigehe specificities of civil law
systems for the use of law and economics.

More recently a prescriptive use has also been mddeh states that common
law systems are more efficient (i.e. better foréaenomic growth) than civil law
systems. This thesis is known as the legal origiesis (La Porta, Lopez de
Silanes, Shleifer and Vishny (LLSV), 1997 and 1988 also La Porta, Lopez de
Silanes and Shleifer (LLS), 2008). Even if the aptcof legal origins has been
extended to extra-legal parameters (such as huagitator the beliefs of the re-
spective participants), it still relied on a commlaw civil law divide. However
this opposition has been redefined for their puepmg the inclusion of economic
parameters: common law stands for the strategy of social cdritrat seeks to
support private market outcomes, whereas civil Eeeks to replace such out-
comes with state-desired allocatidnikLS, 2008, p 286). This thesis has created
a vast amount of literature and numerous criticiSRms our purpose, it has been
advanced that their understanding of the dividefisn crude and that their as-
signment of a legal system to one or the otherl lgdition is thus often faulty
(Siems, 2007, pp 65-70). Moreover, they did noetamlto account the evolution of
comparative law regarding this dividenfta and Schlesinger, 1995; Michaels,
2009, pp 780-783; contra Legrand & Samuel, 2008r&med, 1999).

My objective in this article is neither to enteratitly into the debate over a nor-
mative use of this opposition (for some critice 8ichaels, 2009), nor to identify
specificities in each legal tradition (I believeaththis cannot be answered ade-
quately for reasons that will become clear in théicla). My purpose is more
modest and lies at an epistemological level. Totvelxéent is a difference in the
legal architecture — a formal legal aspect — reievar law and economics? Can
this distinction portray a disparity in the useagceptance of law and economics?
Is this distinction only a proxy for more profoutedjal characteristics that could
explain the reception of law and economics in di@aar system?

Before presenting my theses, a few distinctionsehtavbe made concerning the
notion of “use” of law and economics.

The first distinction regards the “which”. | willoh use the classical descriptive,
predictive, prescriptive distinction. Indeed degtian in law and economics is in
general an abductive demarche (assuming the ecorfeaniework, how is it pos-



sible to explain one particular phenomenon? Anch tihés followed by a “judg-
ment” about the “proposed” hypothesis), predictiorsimply an analytical truth
that derives logically ceteris paribus from a mo@sghpirical testing helps to ac-
cept one hypothesis but cannot be conclusive if ab&le by popperian or
lakatosian criteria) and prescription missed thk between the model and reality
so that this use is merely rhetorical (for moreadepments, see Lanneau, 2010). |
will use instead an abductive, heuristic and rhieébdivide. The abductive / her-
meneutic function uses law and economics to incali@ut legal phenomena; Law
and economics is seen as a tool box to gain aébetiderstanding” about the
world. It helps to ask questions and to envisagesequences of legal rules and
institutions. The heuristic function is used in @rdo make a decision; law and
economics does not “decide” but is used to helpldgoide. It is more than the
abductive function since it relies more on law aednomics’ results. The rhetori-
cal function understands law and economics aslafqostification. The problem
is not to be “scientific” but to use the “prestigef’ science to influence decision
makers in the legal arena (it is a doctrinal uséawafand economics). Of course,
these three functions are linked: heuristic andoreal functions for example im-
ply the abductive / hermeneutic function (but teeerse is not true).

The second distinction regards the “who”. Law acdn®mics can be exploited by
different kind of agents: legislators, judges, lang; scholars (both as critics and
teachers). When the question of the relevancevofilad economics is asked, this
distinction is relevant. Indeed, there is a flawwié focus our attention only on
judges’ behavior even ifthe most important focus of law and economics,ah b
positive and normative grounds, is the judge’s lvédrd since law and economics
is also a Scholarly paradigriv(Mattei, 1997, p 88; see also p 78).

With the help of these distinctions, it will be gdde to prove that:

1) Legal traditions are irrelevant for the usdamé and economics. Clear-
ly, the abductive / hermeneutic function does repgehd on them. Regarding the
hermeneutic and the rhetorical function, legalitiads impact on the “who”: the-
se functions are present but are not activatechbysame agents. Moreover, the
focus on legal tradition cannot explain differen@eside one legal tradition. For
example, how to explain that Australia, Ireland\@w Zealand have not been in-
fluenced as much by law and economics than the H@®to explain differences
inside civil law countries (its relative successtlie Netherlands and its relative
failure in the French legal academia — principaélcause of the introduction of a
constitutional obligation of impact assessment ilA22009 (LO 2009-403))?

2) The question of the impact of legal traditiontbe “relevance” of law
and economics leads to the identification of tHesml parameters that are rele-
vant in order to assess the perceived value ofladveconomics in a particular le-
gal system: the perceived instrumentalism, thegieed autonomy of legal rea-
soning and the perceived relative freedom of judgesat is, the more the
perception of a legal system is close to the intptionception of law endorsed by
scholars in law and economics, the more the law exwhomics approach is
judged favorably. Indeed, when inquiring into adfie legal tradition, scholars in



law and economics are focusing not only on thellégalition itself but also on
some of its perceived characteristics.

Before developing these two theses, one questightnailso be raised. Because
law and economics adopts economic lenses to inguiicelegal phenomena, are
legal categories or distinctions adapted to theseds or should law and econom-
ics develop some new categories adapted to itslgmattic? This question is
linked to the limits of interdisciplinary works wdti have not sufficiently been
considered in literature in the law and economienehough they are fundamen-
tal.

2. The relative irrelevance of legal traditions for
assessing the value of law and economics

As Schanze observedf this factor[the difference between judge made common
law and codified civil lawhad been of high significance, we would have seen a
quick and effective reception in England and ScmtJaand for example, a slow
reception in Germariy(Schanze, 2006, p 103). And, of course, it watmet case.
This “fact” alone, and asymmetries inside one @r ather legal tradition regard-
ing the reception of law and economics, could prilnerelative irrelevance of le-
gal traditions in assessing the reception and dthgevof law and economics.

In this section, my point is to demonstrate thisle@vance at an epistemological
level. There is no impediment to the receptionas? lnd economics in civil law
countries even if a very crude conception of legatlitions is adopted (2.1);
adopting a more modest view (2.2) helps to exgladét only agents are changing
but the three functions of law and economics candsal. Legal traditions are in-
deed a legal distinction that can't fit with distfirons between legal systems that
are relevant from the law and economics’ approbidwever, this inquiry will be

of some help in developing the framework in thedtsection (since, at least it
justifies a new framework); and is relevant to gaihetter understanding of what
law and economics is doing and what is at stake.

2.1. Law and economics in a crude conception of legal traditions

a. Following traditional comparative law, the keffetence between common law
and civil law lies in codification and in the radé judges (Mattei 1997, p 78).

a.l. “The civil law tradition is the oldest, the mostueitial, and the most widely
distributed around the worfd(LLS, 2008, p 289) Civil law systems are rooted i
the romanius civileand in the rediscovery of tle®rpus iuris civilisin the twelfth
century by medieval scholars in continental Eurdgyal definitions and classifi-
cations from Gaius and Justinian had a tremenduflisence on how to reason
about the law and promote legal reasoning attacipes “legal categories”. Ro-



man law also advances a reliance upon writings Weat supposed to promote
unity, coherence, rationality and certainty in kagal system (for a short historical
review, see Ponthoreau, 2010, pp 130-131). Modsgal Icodes materialized this
tradition. These codes, even if inspired by custyrteawv, are a “rational” product
of the State (and State in continental Europe appetarough an affirmation of its
monopoly in the creation of law) and law tends ¢oviewed as “the expression of
the general will” (art 6 Declaration of the RigltsMan and of the Citizen). Ma-
honey noted that quite apart from the substance of legal rutbgre is a sharp
difference between the ideologies underlying comamzhcivil law, with the latter
notably more comfortable with the centralized aradivést governmerit(Ma-
honey, 2001, p 505)

In this system, the judges are supposed to be ae“mméerpreter of law”: they
have to implement solutions provided by enactedvdtivout “choosing” the con-
tent of law which is a “given”. If a problem appsathey must refer to the inten-
tion of the legislator. They are supposed to baentimited by legal codes; their
role is reduced to that of a mere “technician”.dumte Montesquieu:the nation-
al judges are no more than the mouth that pronosikhe words of the law, mere
passive beings, incapable of moderating eithefaitse or rigouf (Montesquieu,
1748, book 11, chapter 6). Judges have to appBcaasian methodology in their
reasoning: The major should be the general law; the minor,¢beformity of the
action, or its opposition to the laws; the conctusiliberty, or punishment. If the
judge be obliged by the imperfection of the laws;hmoses to make any other or
more syllogisms than this, it will be an introdectito uncertainty (Beccaria,
1764, chapter 4). Beccaria drew a clear oppositidask between judges and leg-
islators. The former hasb right to interpret (ibidem); the latter is the sole mas-
ter of legal contents (he chooses the law). Of smuthis idealistic conception
should be taken as an ideal type and not as aiptscrof how the law is working
in a civil law system. It represents a crude cotioepf this legal tradition.

a.2. By contrast, The common law is formed by appellate judges wkebksh
precedents by solving specific legal dispufes S, 2008, p 288). It is uncodified,;
it is not founded on a rational compilation of legales. Holmes summarized:
“The life of the law has not been logic: it has begperiencé(Holmes, 1881, p
1). This tradition emerges out of the history ofglamd and especially with the
evolving powers recognized to the King. The stoegdn with the Norman Con-
quest in 1066. It led to the creation of royal ¢swand the system afrits (royal
orders that dealt with specific “wrongs”; for examphe writ of Habeas Corpus).
In the fourteenth century, courts of equity emerdkdy did not replace courts of
law, they coexisted until the mid nineteenth centumtil the writ system was
abolished). These courts were allowed to judge raoeg to principles of equity.
Their aim was to achieve a “just” outcome whichtsemn ‘the idea ofan imma-
nent justicé (Legrand & Samuel, 2008, p 18). Of course, statufaw exists in
common law countries, however, their aim is to ctatgor rectify the common
law; they did not “form” the majority of common lamles: ‘Historically, com-



mon law statutory canons were developed origirfalty‘'special statutes”, in oth-
er words, statutes passed by the legislature teaoith specific urgent problems
of the day, and these statutory maxims were, tbexefimited to specific prob-
lems (De Cruz 1999:, p 266). To cope with a profounttertainty, the common
law is largely based on precedents. If a “new” casives in front of a judge, she
has the power to determine the precedent (jurisdidtierarchy must be taken in-
to account). Moreover, according to Mahoneinglish common law developed
because landed aristocrats and merchants wantedi@is of law that would pro-
vide strong protections for property and contraghts, and limit the crown’s
ability to interfere in marketyMahoney, 2001, p 504).

In this system, judgesate concerned with finding the applicable rule witlthe
body of law made up of legal precedér{idattei, 1997, p 78); judges takes part
in the creation of law. Judges and legislators laoth decision makers; they
“shape” the law (and the former more than the JatEne law is then supposed to
evolve more “smoothly” (which is a problem whencaimstances require speedier
amendment of the law) and is more related to thieofvthe parties.

b. If these models are taken in this extremely ercdnception, law and econom-
ics is still relevant. However each type of agsniaét concerned in the same way.
b.1. Concerning judges, Mattei notes:the traditional picture of the gap is cor-
rect, in a common law system one may trust a juddee a decision maker who is
always concerned with the policy impact of his siecis, while in a civil law sys-
tem one may simply not make such an assumigfibattei, 1997, p 79). It is then
clear that heuristic and rhetorical functions af land economics can be manipu-
lated by common law judges but not by civil lawged.

Indeed, if civil law judges are applying law likeathematicians are resolving
classical mathematical problems (with only one méedl solution), there is no
need to mobilize economic reasoning in order tadfia solution to one dispute
and, a fortiori, to justify its solution: th systems belonging to the civil law tradi-
tion, the outcome is determined, and should onlgJzduated, in terms of the log-
ic of its deduction from the provision of writteaw’ (Mattei, 1997, p 79). For ex-
ample, explicit economic reasoning is rare — natap absent — in the decisions of
the French cour de cassation and would have betcized if present. In that
case, the abductive / hermeneutic function mightiged by judges outside their
courts as an intellectual game but not in theictica of law.

Common law judges, by contrast, are shapers ofladvcan take into account the
policy impact of their decisions (except if we agneith what has been called a
langdellian approach to law or a dworkinian vieec@rding to these views, judg-
es discover the law without creating it) . Econasmian help them first to gain a
better understanding of what is at stake (abdu¢thermeneutic function) and se-
cond to “choose” one option (heuristic functionhefe is also no impediment to
using law and economics in order to justify theitusion. This last use depends
upon standards established by higher courts ragattiie justification of a deci-
sion (which is linked to the debate about the aoay of law,infra).



b.2. For lawyers, the situation is close to thaagfidge. Civil law’s lawyers will
search for legal solutions in “codes” and not alésihe law (using economic or
sociological or psychological argument). The hdiariinction will then be of no
help: they have to “apply” the law, not to “decidie” If judges conceived their
role as “applier of legal rules”, lawyers would mefer to economic argument to
justify advocated solutions because it would natehany influence on judges. In-
deed, in this crude system, there is no need feydes, except to establish facts.
Like judges they are allowed to use the abductitiermeneutic function of law
and economics as a mental game or to “make sengejfovhat they are doing
but this use is not necessary for their daily peact

Common law’s lawyers are in an opposite situatiimce judges are aware that
they are shaping the law, policy arguments usethlyers can be of some influ-
ence (once again, it will depend upon what is “pte@” by higher courts). Thus,
rhetorical and heuristic functions can be activafedccepted by judges. Since
these two functions imply the abductive / hermeieduinction, all three functions
of law and economics can be set in motion.

b.3. Concerning legislators, the situation is gsitailar in both common law and

civil law countries. Since they have power to decithey have power to choose
and economics can be introduced in order to maisectivice (at an abductive /

hermeneutic level or at a heuristic level). Of ayrthe rhetoric of economics can
also be used to signal that they are pragmatiejaort be used to signal that they
have “values” (which does not mean that the decigias made only according to
these values; indeed rhetorical and heuristic fanstare not necessarily linked).
To take the example of France, impact assessmemtsd&quentialist reasoning),
like cost benefit analyses, are tools both for irigg into the problem at stake, for
justifying the need for legislative action (in thedse, the rhetorical function is
recognized), and for deciding what is the “bestjiséation regarding one specific

problem (for this interpretation of CBA, see Posaed Alder, 2006).

b.4. Concerning scholars, the situation is alscstme. Economics can be a mobi-
lizing force to criticize existing rules, to prete reforms or to interpret the work-
ing of the legal system (all three functions caentlbe activated). However, the
acceptance of this kind of reasoning will dependadrat is conceived as “valid”
reasoning by the scientific community (Kuhn, 1968) the link between “valid”
reasoning and how courts appear to decide a casddshe taken into account.
Indeed, if scholars are using economics, it is beedhey believe that it is a pow-
erful tool which can be used by legislators or gslin order to make (better) de-
cisions or at least to have a better understarafinghat is at stake.

Even in a very crude appreciation of legal tradiioit is quite clear that law and
economics can be used. What is changing is sini@y‘&vho”. In common law
systems all agents are concerned; in civil lawesyst law and economics can be



especially useful to legislators and exploited blgadars. The abductive / herme-
neutic function (EAL as an interpretive system) eoer can influence all types of
agents.

2.2. Law and economics in a less crude conception of legal tradi-
tions

The extremely crude conception of the common laivil law divide laid out in
the previous section has to be refined since tkalitype is far from the actual
working of law in each legal tradition (see for eyde De Cruz, 1999; Mattei,
1997; Ponthoreau, 2010; for a divergent view segrdmed & Samuel, 2008). The
blurring of differences can be explained by a tfamsation in comparative law:
“Under the impact of a dramatic worldwide intensifion of a trans-national ex-
change and the movement of persons, goods, seraitgsapital, the work of all
branches of the legal profession tends to becorobatized. Legal scholarship
has begun its search for a common core of legdkrys and thus has sought to
redirect the emphasis of comparative law towardilaiities rather than differ-
ences (Schlesinger 1995, p 479). In this section, Ilwibncentrate on the main
arguments but | won't present an exhaustive viese (seferences for more de-
tails). Since differences are blurring (except rday procedure, see Chase & al.,
2007), it will be clear that this divide is irrelmwt with respect to the use of law
and economics.

a. In civil law systems,codes are no longer the most significant sourcdawif
(Mattei, 1997, p 83). Portalis was aware of somutéitions of the civil code. He
said: "A code, however complete it may seem, is no sdarished than thou-
sands of unexpected questions present themselvite tmagistrate. For these
laws, once drafted, remain as written. Men, on dtiger hand, never rest. They
are always moving; and this movement, which negases and whose effects are
variously modified by circumstances, continuallpguwces some new fact, some
new outcome. Many things are therefore necessheftyto the authority of cus-
tom, to the discussion of learned men, to the @atiitn of judge$ (Portalis,
1801).

Moreover, written laws cannot be more precise titwir medium, the language;
and natural language is far from being unambigythesrole of the philosophy of
language that was developed in the last ninetemaritury cannot be disregarded).
Judges are thus also shapers of the law sincehaes the power to transform
normative propositions into norms through their powf interpretation which is
not unconstraint (Troper, 2001, pp 9-11; see alspdr, 2011). They have to in-
terpret a legal proposition that refers to “thesm®ble man”, “causality” or
“fault” (they are sometimes “forced” to refer tceth, but the law does not entirely
constraint the “meaning” of each of these legalkegaties). Judges are “co-
legislators” and plainly participate in legal chasgindeed, it is now impossible
to practice property law or contract law withoubkiedge of relevant legal deci-
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sions; what is then published as a french “cod#’é¢icludes relevant legal deci-
sions adopted principally by the French Cour des&sn (which represents more
than 70% of what is in this “code civil”).

However, in order not to sound arbitrary, the Istsitegy for judges is to “show”
that this or that interpretation is the sole pdssibeasonable, or acceptable one.
Sometimes, judges are “creating” new rules: in Eeait is the case of “les
principes généraux du droit” (general principleslaf), “les objectifs a valeur
constitutionnelle” (goal that are recognized asstitutional ones). French civil li-
ability law has been developed mostly by judgeshst civil law judges are also
making laws. Nevertheless, an important differestdesurvives regarding justifi-
cations that are considered as valid (in Franceexample, the idea is to find the
solution and not a solution to a legal dispute).

Conversely Calabresi noted thate' have gone from a legal system dominated by
the common law, divined by courts, to one in whitdiutes, enacted by legisla-
tures, have become the primary source of’lé§@alabresi, 1982, p 1). Statutes
have to be applied and, as such, economics carbenlged when their interpreta-
tion leads to at least two different options (s End economics is more relevant
for appellate judges and more generally higher tspuin common law, some
codes are present: for example the uniform commlecode. Restatements are of
a different nature but the general philosophy i&tarify” the common law.
Moreover, precedents are “binding” and have torberpreted in order to identify
what a relevant “precedent” is for the legal problat stake. Thus judges in com-
mon law systems are also relatively limited, evdremno statute is relevant, but
their constraints do not lie in “codes” but in “peglents” (that they have to inter-
pret) and in justification methods that are morpew’ (the logic of equity is not
the logic of a rational “code”). Constraints, theaside in justification methods
and not in “real” reasons. Holmes remarkedit‘in fact lawyers, like other men,
frequently see well enough how they ought to demida given state of facts with-
out being very clear as to the ratio decidéngiolmes, 1870, p 1).

b. This blurring of differences leads to an extensif the “who” can use law and
economics (and to a necessary critic of the nokmaise of these differences be-
tween legal traditions). Of course, nothing chanfgedegislators or for scholars
except that the recognition of inevitable policycdeons can lead to the ac-
ceptance of the rhetorical function of law and exuoits. It will also bring them to
be more careful in drafting laws (the more predisey are, the more judges are
supposed to be limited). But for judges, law anoheenics is now a possible tool.
Indeed, in a civil law system, judges sometimeshawcreate law or to decide be-
tween two different interpretations; In order tokaa&hoices, they can use law and
economics both at an abductive / hermeneutic lendlat a heuristic level.

If law and economics can be used in both legalittcacs, this legal aspect is not
what matters. If it were the case, it would beidifit to explain differences inside
each legal tradition. My objective in this artidgdeto focus on legal characteristics
that influenced the perceived value of law and ecuins. The use of this divide
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was misleading but revealed legal characteristies matter with respect to the
acceptance of law and economics within a legaksyst

* * *

3. The relevance of legal characteristics for as-
sessing the perceived value of law and econom-
ics

“Since the economics side of law and economiceisdme all over the world, it
is on the legal side that we may find resistancthéoworldwide expansion of this
scholarshifi (Mattei, 1997, p 78; contra Ramseyer, 2010, pfd &1 However, the
legal side does not restrict itself to legal trimais. In order to assess the perceived
(because reality cannot be “proved”) value of lawl @conomics, three key char-
acteristics might be advanced are perceived: im&nfality (of law), autonomy
(of legal reasoning) and freedom (of judges). is gection, | will review each of
them (sections 3.1; 3.2; and 3.3) and assess plssible influence on law and
economics’ reception. Only the last one was addregs the civil law / common
law explanation of the relevance of law and ecomsnfbut not in all of its as-
pects).

Ideally it could be possible to map the “perceivéeldal systems around these
three “axes” to predict the “future” of law and @omics in each legal system.
Nonetheless, the traffic is not “one way” since tisgperceived is also influenced
by theory (one extreme view is developed by S489i85, p 69 and more generally
by “constructivists”). The fact that law and econcsrhas an influence on how the
law is perceived is self-evident. Posner, for examptated thatWhen | was a
student the law seemed an assemblage of completedlated rules, procedures
and institutions. Economics reveals a deep stréctfrlaw that has considerable
coherenck (Posner, 2001, p 40), which means that it “transis” his views and
approach to law. A better view would be a dynamiteraction between percep-
tion, theories and facts which is far too compleb¢ developed in this paper.

Of course, these three characteristics can bedirfker example, if judges are be-
lieved to have some freedom in their decisionstbetlaw is not seen as instru-
mental (at a “norm” levelinfra), law and economics might have difficulties to
prosper in the system (at least for its rhetorfaaktion). However, for our argu-
ment, it is not necessary that it be so and eaatacteristic offers a possibility to
use law and economics. | am trying to develop &ipts “mapping” of legal sys-
tems by reducing the problem to each of the idextiflimensions; but the “glob-
al” view has then to be interpreted.
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3.1. The relevance of perceived instrumentality of law

Focusing on the common law / civil law divide midsedeterminant legal charac-
teristic for the acceptance of law and economiastrimentalism. Instrumental-
ism is neither a common law phenomenon (it is pésfepossible to envisage a
non instrumental approach to common law; inde&ehi the case before the nine-
teenth century (Tamanaha, 2006, pp 11-23); instntaism is then an “histori-
cal” product nor an U.S. product evenliédal culture there is strongly instrumen-
tal” (Kornhauser, 2010, p 31). It also inspires ciailv countries at least at the
legislative level (impact assessment is a manifiestaof this way of thinking
about the law) and, in a way, also at the adjuitindevel. Tamanaha remarks al-
so that an instrumental view of law is so taken for granteday that it rarely
evokes comment, but in the 1960s and 1970s itdtpamelegal education was
recognized and prompted expressions of coricBfamanaha, 2006, p 101; see
also Posner, 1987, p 761). This remark is partibulateresting for our purpose
since law and economics developed its approachenl®60s and 1970s. In the
same vein, Posner remark&he difference from Langdell's day — a difference
that was the legacy of Holmes and the legal realistvas that law now was rec-
ognized to be a deliberate instrument of socialtanso that one had to know
something about society to be able to understand ¢ziticize it, and improve'it
(Posner, 1987, p 763)

Instrumentalism means, crudely, that law is tryiagoromote something outside
itself, in general social purposes (it is a meanart end and not an end in itself).
A stronger definition of instrumentalism adds tded that these social purposes
are “deliberately” targeted (but determining whe #rchitect is is often difficult).
To be more precise, it is possible to distinguishween different forms of instru-
mentalism: rule instrumentalism (each rule is amsea an end), institutional in-
strumentalism (institutions are designed to “pragfictocial purposes) and sys-
temic instrumentalism (the legal system as a wimtonsidered as instrumental)
(Kornhauser, 2010, p 33). These different levelsited out the difficulty of say-
ing that something is efficient or inefficient: ale can be inefficient ceteris pari-
bus in a system that is, as a whole, consideredezit; a rule can be inefficient
ceteris paribus even if the institution whose psgis to product norms is consid-
ered efficient (and the reverse is also true).

Adopting an instrumental view of law will certainfyromote the acceptance of
law and economics; undeniably law and economicsrisnotonously instrumen-

tal, examining in every context whether law is &ficient means to designated
end$ (Tamanaha, 2006, p 118). If law is seen as a s¢aran end, each legal
rule or institution has a purpose; their consegesntannot be disregarded and
economics furnish tools to think about these couseges (of course, it is not the
only one: sociology, history or psychology can asoused; economics is espe-
cially relevant when a bad man’s view is adopted @when there is only a pruden-
tial normativity of law); the problem is not onlyhat “is” the law but what “are”
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the consequences of deciding in favor of one opfian only regarding the prob-
lem at stake but also regarding the legal systemaiole). Brian Bix indeed ob-
served that Part of the power of economic analysis is thatrégents a largely in-
strumental approach, which fits well with the arsddyand evaluation of law: it
forces the question, do these legal rules achibgeobjectives at which they aim,
and would alternative rules do any bette(Bix, 2004, p 190).

Economics can be used for example to gain a betigerstanding of how people
will possibly respond to the introduction of a newle or to assess the relative ef-
ficiency of different options that are considered‘solve” a problem (and tradi-
tional legal reasoning does not offer tools — whedoes — that are as systematic
as economics’ tools). In such a system, the ainlmwf shapers is to (tend to)
choose ‘“rationally”, which means according to copusnces (and this shift in
paradigm is a consequence of the new scientifiatgbiat developed from the
seventeenth century which explains the world im&eof cause and consequenc-
es). Note that this does not necessarily imply jindges have to decide cases with
this instrumentalism in mind; it may be perfecthe tcase when the law is seen as
instrumental but institutional instrumentalism riggs that judges “apply” the law
without considerations of policy analysis (thiswies developed by Hayek, 1973;
for example, to promote legal certainty); Howevers clear that adopting an in-
strumentalist view of law will lead to the developmh of tools in order to inquire
into consequences and will justify the use of thiesds. Moreover, such an ap-
proach to law will lead to question existing legales and institutions to assess
their relative efficiency or to reveal what “godltiey are promoting (we presup-
pose then that law has a reason; this inquiry eamastly a scholarly task). If law
is a tool of social engineering, it will also besgible to explain choices through
the rhetoric of efficiency and rationality (whicleesns more “scientific”); of
course, to use this rhetoric the power to “decideSuch a way must be accepted
(infra).

Even if | emphasized rule instrumentalism (becatisethe one most promoted by
mainstream economic analysis of law which, in gahexssumes that shapers of
law are promoting the general interest; calledgycdinalysis by Kornhauser), oth-
er instrumentalist dimensions can be (and have)bpesgstioned by law and eco-
nomics (for example the relative efficiency of coomrlaw versus civil law sys-
tems; the reason for an independent judiciary ppwee efficiency of the
legislative power — can this institution promotengel interest? — , and more gen-
erally if one specific institution is efficient ragling one specific goal). These di-
mensions are mainly analyzed by the political ecaynschool (see Kornhauser,
2010, pp 39-45).

By contrast, It is characteristic of non-instrumental views ttihé content of law
is, in some sense, given; that law is immanent; tiha process of law-making is
not a matter of creation but one of discovery; [that law is, in some sense, ob-
jectively determinéd(Tamanaha, 2006, p 11). In such a case, law andamics

is irrelevant because there are no choices imthtisral law’s view (the question is
still problematic when considering Aristotle(s vief“natural law” because con-
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sequences are not disregarded). Taking into acamngequences of a legal rule
or speaking the language of efficiency is inconigatiwith a non instrumental
view of law; what matters is “justice” and not @ensequences (death penalty is
not criticized for being inefficient but for beirguel, inhuman, etc.); the problem
of course, and the reason why this view tends tdirte is the impossibility to
prove “scientifically” what justice stands for. lnsense, a non instrumental sys-
tem focuses its attention on the content of law motlon the reasons or conse-
guences of this content (categorical imperatives incompatible with law and
economics reasoning). According to this view, tiesjion “why” is problematic
since it signifies that law is a “means”; askingstquestion forces us to look out-
side legal materialsd‘defense of law in purely legal terms would beudar, and
therefore we need to look outside the law for &uie® (Sunstein, 1997, p 93). Of
course a legal theorist can use law and economitgpothesize about the effi-
ciency of such a view but judges, lawyers and latpss won't look at law and
economics in order to decide or to interpret tlgalesystem.

This distinction between instrumental and non unsental conception(s) of legal
systems can also be applied to micro-divides regaroranches of law. The less a
branch of law is conceived as linked to “morality” “justice” (so the more it is
conceived as purely instrumental), the more thedad/economics’ approach will
be considered as valid. For example, Fiscal lasoisceived as a purely instru-
mental branch of law; so is competition law or garal law. Economic reason-
ing will then be more probably considered as ret¢wad indeed is not really crit-
icized on these matters. By contrast family lavcieil rights law is more closely
linked to moral views (marriage is not purely adkegtatus and a contract, it is
more than legal consequences for some peopletfilamnot be “defended”
through consequentialist reasoning without depgvtrof its “value”) and its ac-
ceptance is more difficult (for citizens, lawyernsjoadges). Labor law is also reti-
cent to law and economics since most of its piacgtrs do believe that econom-
ics is losing “important values”.

The problem of acceptance of law and economicsaraed much more the heu-
ristic and the rhetorical function of law and ecomcs (since they are used to de-
cide or to change things). There is no impedimentde the abductive / herme-
neutic function in all areas of law, even if nohceived from the point of view of
its users as instrumental. Moreover, | believe thit function is vital when a non
instrumental view of law is dominant since it witirce legal agents through re-
flexivity to inquire about their own methodology§)eand to answer to tradeoffs
that are pointed by the economic analysis of law.

3.2. The relevance of perceived autonomy of legal reasoning

The influence of the autonomy of legal reasoningttum perceived value of law
and economics is related directly to its rhetorfcaiction (obviously if the auton-
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omy of law means the impossibility to use the rhetof economics in justifying a
legal position, this function of law and economigsuldn’t have any practical rel-
evance) and indirectly to its heuristic functioe¢buse a perfect autonomy of law
will lead to only one solution; which means thadtjfication and decision cannot
be separated). The question of the autonomy ofidawelevant to the possibility
of use of the abductive / hermeneutic function.fésas legal reasoning is con-
cerned, the question of autonomy will focus mosttyjudges and lawyers. It will
also have an impact on legal scholars (especiafjgnding their publishing activi-
ties). The autonomy of legal reasoning is indisectllevant to legislators because
they will have to take into account this “fact’ander to draft their statutes.

The question of the autonomy of legal reasoning recurrent question in legal
theory. It will not be possible to give an exhaustview of this debate. Simply
put, the problem is to determine whether law igsaigline (with a specific meth-
odology) or a domain (and in that case any mettagpofor analyzing an object
“law” is doing a “legal” analysis). More preciselfix identified four distinct
claims, ‘legal reasoning is different from other forms o&seningd, “legal deci-
sion making is different from other forms of demismaking, legal reasoning and
decision making dre sufficient to themselves, that they neitherdnieelp from
other approaches nor would they be significanthprioaved by such helpand
“that legal scholarship should be about distinctvkdgal topics (Bix, 2003). |
will address the question of the autonomy andeitsvance for law and economics
through developments made by Posner.

In 1987, Posner wrote “the decline of law as am@atnous discipline” to pro-
mote the development of social sciences as legés.td he importance of auton-
omy for law and economics was made clear. Inddeldwi is autonomous (ac-
cording to his definition) it would bea“subject properly entrusted to persons
trained in law and in nothing el$¢Posner, 1987, p 762) so that law students only
need to studyduthoritative legal textsand uniquely their content. In such a case,
economic reasoning will be considered as “outdigerealm of law” and will not
be used by judges, lawyers; they have to applyaive not to judge it, and to ac-
complish this task the knowledge of economics inmfelevance. Of course, even
in such a case, it would be possible that normatia@positions use economics
references or “impose” the use “economics”. Howetlds legal use of econom-
ics transforms the meaning of economic referenitds;no more economics but
law (the concept of market power for example ifedént used in the realm of law
and in the realm of economics, see for details ead® 2006; Zevounou, 2011).

If law is completely autonomous, it would be potsitn decide a case only with
knowledge of relevant laws and no two answers cbeldiven to a legal problem
(which presupposes the existence of good toolsnterpreting legislative texts,
precedents, etc.); legal reasoning would be likinglonathematics, it would be
purely mechanical. Indeed, if two answers are |pesgit is impossible to say that
one is right and the other is wrong according tmmmon “standard” of evalua-
tion), the choice of one answer could not be ergldithrough law alone — by def-
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inition — so that tve cannot rely on legal knowledge alone to prowdenitive so-
lutions to legal problenis(Posner, 1987, p 767). Judges will then have e u
something outside “purely” legal reasoning. Thas, problem of autonomy is re-
lated to the problem of indeterminacy of law ane plerceived freedom of judges
(infra).

Of course this conception was developed by thdstsah the beginning of the
twentieth century and Posner is not saying moreeyTélso asked for a better
knowledge of social sciences and especially ecoc&nfior a rational study of
the law, the black letterman may be the man optiesent, but the man of the fu-
ture is the man of statistics and the master oheoacs (...) As a step toward that
ideal it seems to me that every lawyer ought t& seeunderstanding of econom-
ics. The present divorce between the schools digadleconomy and law seems
to me an evidence of how much progress in phildsaphtudy still remains to be
madé (Holmes, 1897, p 469, 474); oa'lawyer who has not studied sociology
and economics is very apt to become a public engfBsdndeis, 1916, p 470).
Other asks for a more “humanistic” formatiorit i$ important to a judge called
upon to pass a question of constitutional law, avehat least a bowing acquaint-
ance with Acton and Maitland, with Thucydides, @ibland Carlyle, with Homer,
Dante Shakespeare and Milton, with Machiavelli, k&dgne and Rabelais, with
Plato, Bacon, Hume and Kant, as with the books kwiiave been specifically
written on the subjet{Hand, 1960, p 81).

The fact that there is more in legal reasoning tlaan is widely accepted. The
problem remains to identify when and to what exfiemtill be possible to mobi-
lize such “outside knowledge” and more generallydibmain of validity (which is
not our purpose in this article; only few commewi#f be made regarding this
problem). Even if law is considered as non autongnd is “obvious” that legal
agents have to have knowledge of procedures, soafckaw, principles, etc. for
the quality of legal debate (Posner, 2002, p 13P4g problem then is not the au-
tonomy or the non-autonomy, it is the relative pared autonomy.

With autonomy (conceived as Posner did), law ar@hemics is restricted at a
practical level; without it, law and economics abdile used or have a practical
importance both in deciding and justifying a demsiits abductive / hermeneutic
function will also be promoted to grasp the praatiproblem. However, the
“could” is important; indeed, the fact that law dedo use materials that are con-
sidered as “outside of it” does not mean that lad aconomics will be used. It
will then depend on the conception of law (and ey instrumentalismsuprg
and on what is accepted as a “valid argument” righegtive autonomy of legal rea-
soning).

If law is not autonomous, the heuristic functiorulkcbbe used even though it
would be impossible to “know” if it had been us&tr example it is possible to
choose a solution according to efficiency and ftgravards to justify it according
to moral philosophy or a specific interpretatioedhl materials” that is not justi-
fied... because at one point we are forced to eneothé problem of choosing. It
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could also perfectly be the case that the sam@mésas could have been made ac-
cording to non-economic considerations. In thaecése abductive / hermeneutic
function will try to shed light on the possibilibf such use by judges.

Regarding the rhetorical function, the real questizen is not the autonomy but
the perceived autonomy. Which kind of arguments lmamobilized (is accepted
as a relevant argument) by lawyers and judges?egoesitialist reasoning for ex-
ample is not absent of traditional legal reasorigeg lhering, 1913; Maccormick,
1994) and identifying clearly the difference betweeconsequentialist reasoning
and an economic analysis is not clear (so accepiiegormer did not imply the
acceptance of the later). Is the problem simply @ineocabulary? Is the distinc-
tion only the consequence of the rise of econoica discipline? This problem is
even harder when the problem is to inquire int@letpcision making before eco-
nomics arose as a discipline. Backhaus remarked Hoa Wolf, for instance, ap-
plying an economic analytical argument to a legakestion was still a standard
approach. Only after the disciplines had gone tlssiparate ways would it seem
natural for an economic problem to be met with aor@mic analytical tool, and
a legal problem with the proper legal analyticalbts’ (Backhaus, 2005, p 1).
However, what does it mean to apply an “economalydical argument” and how
to identify it? The problem is solved when courte axplicitly using doctrinal
work in social sciences or are directly using (legal) social sciences (even if the
field in which it was used is certainly relevasiiprg). When they do not, to which
extent will they be “sensitive” to such elementdselieve that this question cannot
be solved without a clarification of what “judgingiieans and if judging means
using practical reason, economic arguments cannatidvegarded but should not
be overestimated (Lanneau, 2010).

3.3. The relevance of perceived freedom of judges

The common law / civil law divide was consideredasvant for the reception of
law and economics through a distinction in the rolgudges. In common law
countries they were considered as co-legislatarp{dicy arguments where “ac-
ceptable”) whereas in civil law countries they wstgpposed to be mere “inter-
preters” of legal materials (and should not makécpaoanalysis of their deci-
sions). This crude divide has been criticized irt aof this paper: judges in both
legal traditions participate in shaping the law anelin part constrained by law.
They are restricted by law when the law is suffite determinate — when it pro-
vides justification only for a unique outcome. Gazd noted in this sense than “
countless litigations, the law is so clear thatged have no discretion. They have
the right to legislate within gaps, but often thene no gaps. We shall have a
false view of the landscape if we look at the waptEces only, and refuse to see
the acres already sown and fruitful. [...] Judges éaef course, the power,
though not the right, to ignore the mandate of @&t and render judgment in
spite of it (Cardozo, 1921, p 129). This absence of discretivght derive direct-
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ly from the law (e.g. your request must be filleilhin two months and you filled
it in the third and there is no dispute as to thifpof departure; however in such
a case the law is supposed to exist before intefwa) or from the law plus a
shared convention as to how to interpret it — whagplains why even if the law is
theoretically not determinate, it might be belieweche “practically” determinate
because of shared view as to how discretion isceseat (so shared that they are
not perceived as a freedom). Posner said regatdiagpoint that I' shall argue
for objectivity as a cultural and political rathehan epistemic attribute of legal
decision$ (Posner, 1999, p 26). So, epistemic indetermirafciaw (and also ab-
sence of theoretical autonomy in legal reasonimgsdhot necessarily mean dis-
cretion (or perceived freedom). In these cases,datveconomics tools are diffi-
cult to refer to (for their heuristic and rhetofimctions).

Nonetheless, the abductive / hermeneutic functibfaw and economic can be
used. Assuming that judges are rational decisiokensa they will not abide by
the law if it is not efficient to do so (they arssamed to be free to choose) and
they will consider that The past is repository of useful information, lutas no
claims on us. The criterion for whether we shoulthere to past practices is the
consequences of doing so for now and the fut{Resner, 2003, p 6). Thus it is
possible to reinterpret a strict adherence to “paattices” (the respect for legal
“conventions”) as a “strategy” that promote effiudg or judge’s goals. For exam-
ple, they will respect legislative statutes or camtonal interpretation of prece-
dents becausefdr judges to conduct guerrilla warfare against ildgtures and
higher courts is destabilizing, and in general adbing, but it is not always
worse than the alternatiV€Posner, 2003, p 71). They will also respect‘thkain
meaning of a statute or contract in order to prategpectations and preserve or-
dinary language as an effective medium of legal rnamicatiori if “ the conse-
guences are not catastrophi@osner, 2003, p 82). This approach is a “ratiena
zation” of judge’s behavior which is assumed tdree to ‘to ignore the mandate
of a statute and render judgment in spite 6{#uprg. However, any judge’s be-
havior can be reinterpreted in this way so that thiplanation will seem “rele-
vant” only if we subscribe to a certain conceptidriheir behavior (using it is not
describing, it is merely hypothesizing). This viedgo assumes that theoretically
judges are free to do what they want even if cairs exist... and the problem is
to identify these constraints and to assess tledtive value, a task that has not
yet been done. Moreover, Posner recognized thégrdift judges might weight
consequences differently (Posner, 2003, p 71)en thelieve that the task of the
abductive / hermeneutic function is really to idgnthese constraints. The as-
sessment of their relative value however seems atae difficult task and as-
sumes that there is one. Posner recognized indieddthere is no algorithm for
striking the right balance between rule of law armbke specific consequences,
continuity and creativity, long term and short tersystemic and particular, rule
and standartl (Posner, 2003, p 64).

Of course, when the consensus began to weakenigthatertain freedom is ac-
corded to judges), economic reasoning could be umsedder to promote different



19

solutions or in order to back status quo (e.g. bgve new rationale). Heuristic
and rhetorical functions can then be used. Indsiede the law is not sufficient to
“justify” one solution, something else has to bedislt will also be easy to ex-
plain through the abductive / hermeneutic functidry a judge is “breaking” sta-
tus quo.

When discretion is fully accorded to judges becafsa recognized causal inde-
terminacy of law (especially emphasized by realistster, 1995) that cannot be
solved through shared conventions, economic reagardn be used to promote a
solution (because it is a way to “justify” it); e=pally if “pragmatic decision mak-
ing” is valorized. This pragmatic decision makiregommendsbas[ing] action
on facts and consequences rather than on conceptus| generalities, pieties,
and slogans(Posner, 2003, p 3). Of course, this view is #dko an instrumental-
ist conception of law. If only judges or lawyer® davoring this, they will decide
(or advocate) according to consequences but th#éyjustify (or advocate) ac-
cording to a different rationale (e.g. they will skatheir freedom or the founda-
tion of their choice behind a “legal” necessityjyoabductive / hermeneutic and
heuristic functions will be mobilized). If the rloeic of economics is accepted
(judges are free to justify in their own ways),\theill also make use of the rhe-
torical function.

4. Conclusion

The common law / civil law divide appears irrelevéor assessing the relative
value of law and economic in a legal system. Indeedn in a very crude under-
standing of this divide, law and economics revéaislf useful, at least at some
levels or for some agents. Using this divide howeeguired research into legal
determinants of law and economics acceptance.

| tried in this article to identify these determms that transcend the civil law /
common law divide: instrumentalism of law, autonowidylegal reasoning and
freedom of judges. | also show that the abductibhermeneutic function of law
and economics is relevant whatever the legal systemsidered. So, there is no
theoretical legal impediment to a wider receptiéhasv and economics in Euro-
pean civil law countries and especially in law salko

The framework developed in this article is a théoad framework. Nonetheless it
could be tested and | believe that it could algolar differences in the reception
of law and economics in different legal systemdsWork however remains to be
done.
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