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Formation of Contract



Sources of Obligations

1) Contracts (สญัญา)
2) Tort (delict or wrongful act) (ละเมดิ)
3) Unjust enrichment (ลาภมคิวรได)้
4) Management of another’s affairs (จดัการงานนอก
สั 6ง)

5) Statutory obligations (หน้าที6จากกฎหมายกาํหนด), for 
example, tax
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Sources of Obligations

1) Contracts
An agreement between two or more parties 
creating legal relations between them
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Sources of Obligations

2) Tort (delict or wrongful act)
A wrongful act or omission injuring the life, 
body, health, liberty, property or any right of 
another person
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Section 420 TCCC

•A person who, willfully or negligently, unlawfully 
injures the life, body, health, liberty, property or any 
right of another person, is said to commit a 
wrongful act and is bound to make compensation
therefore.
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Sources of Obligations

3) Unjust enrichment
When a person obtains something to the 
prejudice of other person without legal 
grounds. (Sections 406-419 TCCC)
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Section 406 TCCC

Any person who, through an act of performance made
by another person or in any other manner, obtains
something to the prejudice of such other person
without legal ground, must return it to the latter. The
acknowledgment of the existence or non-existence of a
debt is deemed to be an act of performance.

The same provision shall apply if something has been
obtained on account of a cause which has not been
realized or of a ceased to exist.
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Examples:

•A was mistaken that she owed B money. A 
transferred 10,000 THB to B.

•A bought a house from B without a written form 
and registration as required by law. The contract is 
void. However, B let A live in the house and A paid B 
money.
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Section 411 TCCC

A person who has made an act of performance, the
purpose of which is contrary to legal prohibition or
good morals, cannot claim restitution.

9



Examples:

•A failed TU 122, so she hired B to kill Aj P. A paid 
money to B. Nevertheless, B did not kill Aj P 
because she had died because of coronavirus 
already.  

•A was hired to be a lead actress in an adult video. A
received the money but did not perform as
promised.  
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Section 407 TCCC

A person who has freely done an act as if in 
performance of an obligation, knowing that he was 
not bound to effect the performance, is not entitled 
to restitution. 

11



Section 408 TCCC

The following persons are not entitled to restitutiton:

(1) A person who performs an obligation subject to a 
time clause before the time has arrived

(2) A person who performs an obligation which has
been barred by prescription

(3) A person who performs an obligation in 
compliance with a moral duty or with the 
requirements of social propriety
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TCCC

•Section 193/9 A Claim is barred by prescription if it 
has not been enforced within the priod of time 
fixed by law.

•Section 193/10 After the lapse of the period of 
prescription for claims, the debtor is entitled to 
refuse performance.

•Eg. Lend money (10 years); hotel price (2 years); 
freelance (2 years) 
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Sources of Obligations

4) Management of another’s affairs
When a person takes charge of an affair for 
another without having received any 
mandate. (Sections 395-405 TCCC)
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Section 395 TCCC

•A person who takes charge of an affair for another
without having received mandate from him or being
otherwise entitled to do so in respect of him, shall
manage the affair in such manner as the interest of
the principal requires, having regard to his actual or
presumptive wishes.
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Example:

•A and B were roommates. A was on vacation. B 
received a warning from the BE program that A had 
to pay the tuition fee, otherwise A would be fired. B 
could not contact A, so B paid the tuition fee for A.
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Example:

C went on vacation and 
left her siberian husky 
dog at her home, 
forgetting to ask anyone 
to take care of her. D, a 
neighbour, feeded the 
dog. 
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Section 396 TCCC

• If the undertaking of the management of the affair is
opposed to the actual or presumptive wishes of the
principal, and if the manager must have recognized
this, he is bound to compensate the principal for any
damages arising from his management of the affair,
even if no fault otherwise imputable to him.
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Example:

•C went on vacation and left her siberian husky dog 
at her home, forgetting to ask anyone to take care 
of her. D, a neighbour, feeded the dog. Although D 
knew that C had just lost her job, D took the dog to 
the most expensive dog hotel in Bangkok.
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Section 401 para. 1 TCCC

• If the undertaking of management of the affair is in
accordance with the interest and the actual or
presumptive wishes of the principal, the manager may
demand reimbursement of his outlay as an agent. The
provisions of Section 816 paragraph 2 apply mutatis
mutandis.
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Section 403 TCCC

The manager has no claim if he had not the intention 
to demand reimbursement from the principal.

If parents or grandparents furnish maintenance to 
their descendants, or vice versa, it is to be presumed, 
in case of doubt, that there is no intention to 
demand reimbursement from the recipient.
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Sources of Obligations

5) Statutory obligations
for example, tax, family law (parents and 
child)
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Question 1

What source of obligations provides a legal basis for 
this claim?

Mickey punched Donald in the face. So, Donald claims 
damages from Mickey.
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Question 2

What source of obligations provides a legal basis for 
this claim?

Belle, a housemaid, voluntarily paid an electricity bill for 
Jasmine, a house owner, because Jasmine forgot to pay. 
Belle demands reimbursement from Jasmine.
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Question 3

What source of obligations provides a legal basis for 
this claim?

Christopher hired Pooh to sing in his birthday party. 
Pooh demands Christopher to pay for his performance.  
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Question 4

What source of obligations provides a legal basis for 
this claim?

Mufasa paid back his debt to a creditor without knowing 
that his son, Simba, has already repaid his debt on his 
behalf. So, Mufasa demands his payment back from a 
creditor.
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Question 5

What source of obligations provides a legal basis for 
this claim?

Anna bought a dress online from Olaf. The dress 
delivered to Anna has several defects. So, Anna 
demands Olaf to repair or replace the dress.
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Question 6

What source of obligations provides a legal basis for 
this claim?

A wife claims maintenance from her husband.
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Question 7

What source of obligations provides a legal basis for 
this claim?

A flowerpot fell from a balcony of Ariel’s room on the 
second floor of an apartment and smashed against a car 
of Eric. Eric claims compensation from Ariel.
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Question 8

What source of obligations provides a legal basis for 
this claim?

Minnie found Daisy’s lost dog, so she fed it and brought 
it back to Daisy. Minnie demands reimbursement from 
Daisy for a cost of dog food.
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Formation of Contract
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Basic Principles of Contract

§ The principle of freedom of contract and the main 
exception:
• Public order and good morals

Section 150 TCCC. An act is void if its object is expressly prohibited 
by law or is impossible, or is contrary to public order or good 
morals.

Section 151 TCCC. An act is not void on account of its differing from 
a provision of any law if such law does not relate to public order or 
good moral.
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Basic Principles of Contract

§ A contract is formed by consent; a contract is formed 
when an acceptance agrees with an offer.
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CONTRACTOFFER ACCEPTANCE



OFFERS

Characteristics of an Offer
§ An offer must be clear and unequivocal. 
§ An intention to make an offer which is unclear is 

considered to be an ‘Invitation to treat’.
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OFFERS

When does an offer take effect?
§ If an offeree is present, an offer takes effect from the 

time when it becomes known to the offeree (Section 
168 TCCC).

§ If an offeree is not present, an offer takes effect from 
the time when it reached the offeree (Section 169 
TCCC).
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Section 168 TCCC

•A declaration of intention made to a person in his
presence takes effect from the time when it becomes
known to the receiver of the intention. This also apply
to the declaration of intention made by one person to
the other through telephone, other communication
devices, or other means through which similar
communication can be made.
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Section 169 TCCC

•A declaration of intention made to a person not in his
presence takes effect from the time when it reached
the receiver of the intention. It does not become
effective if a revocation reaches him previously or
simultaneously.
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Electronic Transactions Act B.E. 2544 
(2001)

•Section 23 para. 1 The receipt of a data message is
deemed to occur from the time when such data
message enters an information system of the
addressee.
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OFFERS

Effects of an Offer
§ An offer lasts for a period specified or a reasonable 

period, and the offeror cannot revoke the offer 
before such period ends (Sections 354 & 355 TCCC).

§ An offer ceases to be binding if it is rejected, or if it is 
not accepted within a specified period, or a 
reasonable period, or at that moment (Sections 357, 
354, 355 & 356).
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TCCC

•Section 354. An offer to make a contract in which a
period for acceptance is specified cannot be
withdrawn within such period.

•Section 355. A person who, without specifying a
period for acceptance, makes an offer to another at a
distance cannot withdraw his offer within a time
which notice of acceptance might reasonably be
expected.
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TCCC

•Section 356. An offer made to a person who is present
without specifying a period for acceptance may be
accepted only there and then. This applies also to an
offer made by one person to another on the
telephone.

•Section 357. An offer ceases to be binding if it is
refused to the offeror, or if it is not accepted in due
time according to the three forgoing sections.
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ACCEPTANCE

Characteristics of an Acceptance
§ The offeree can accept or decline the offer.
§ An acceptance can be made expressly or impliedly. 
§ An acceptance must be clear.
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ACCEPTANCE

When does an acceptance take effect?
§ If an offeror is present, an acceptance takes effect 

from the time when it becomes known to the offeror
(Section 168 TCCC).

§ If an offeror is not present, an acceptance takes 
effect from the time when it reached the offeror
(Section 169 TCCC).
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ACCEPTANCE
Effects of an acceptance
§ If an acceptance matches an offer, a contract is 

formed (Section 361 TCCC). When an acceptance 
becomes effective, it cannot be revoked.

§ Acceptance with modification OR late acceptance 
(Section 359 TCCC)
§ If an acceptance comes with modification / 

condition to the offer, there will be 2 effects (1) it 
terminates the old offer and (2) it becomes a new 
offer instead. 

§ If an acceptance comes late, there will be 2 
effects (1) it terminates the old offer and (2) it 
becomes a new offer instead. 44



Section 361 para. 1 TCCC

•A contract between persons at a distance comes into
existence at the time when the notice of acceptance
reaches the offeror.
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Section 359 TCCC

• If the acceptance of an offer arrives out of time, it is
deemed to be a new offer.

•An acceptance with additions, restrictions or other
modifications is deemed to be a refusal coupled with
a new offer.
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CONTRACT FORMATION

Considerations for contract formation
1. Is there an offer?
2. When does the offer take effect? (Sections 168-169)
3. How long does the offeree have to accept the offer? 

(Sections 354-355)
4. Does the offeree accept the offer within the given 

time and without modification to the offer? 
(Sections 357, 359)

5. When does the acceptance take effect? (Sections 
168, 169, 361)
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EXERCISES

Belle sent a letter to Beast saying that:

“I would like to sell you my book titled “Beauty and the 
Beast”. The price is negotiable. Please respond within 7 
days.”

Is this letter an offer?
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EXERCISES

Two days later, the letter Belle sent to Beast arrived at 
Beast’s house, but Beast had not read it yet.

Is Belle’s intention expressing in the letter effective 
yet?
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EXERCISES

After reading Belle’s letter, Beast called Belle to say that 
he agreed to buy the book for THB 1,000 and gave Belle 
5 days to decide.  

Is this an offer or an acceptance?

Can Beast withdraw it?
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EXERCISES

After hearing Beast’s proposal, Belle rejected it 
immediately because she thought that her book was 
worth more than THB 1,000.  

Two days later Belle changed her mind. So, she called 
Beast and told Beast that she accepted Beast’s offer. 

Does the contract between Belle and Beast form?
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Further reading:

• ศนนัท์กรณ์ โสตถิพนัธ์ุ, คําอธิบายกฎหมายลกัษณะละเมิด จดัการงานนอกสัCง
ลาภมิควรได้, 2561
• ศนนัท์กรณ์ โสตถิพนัธ์ุ, คําอธิบายนิติกรรม สญัญา, 2560
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