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Today’s Agenda

1. Introduction to the course and the course
syllabus

2. Sources of Thai Law



Explaining the course syllabus:
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. Assessments
Exam dates
. Outline

. Announcements in BE Moodle
5.

Reading list






. Why do you choose this course?

2. What is your expectation?

3. What do you know about law in vyour

everyday life?

Do you have any personal experience
involving law?



Sources of Thai Law



Sources of Law
" Where you can find law?

Why do we need to know sources of law?

= We can identify what is recognized as law in a legal system
and apply to the case at hand (practical purpose)



Section 4 TCCC

The law must be applied in all cases which come within
the letter or the spirit of any of its provisions.

Where no provision is applicable the case shall be
decided according to the local custom.

If there is no such custom, the case shall be decided by
analogy to the provision most nearly applicable, and, in
default of such provision, by the general principles of law.
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1. Written law

2. Unwritten law
1) Traditional (or customary) law
2) General Principles
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Written Law



There are 3 categories of written laws (categorized by
the authoritative body that passes such law):

1. Primary legislation passed by legislative body
2. Executive legislation passed by executive body
3. Bylaw passed by local authorities

12



Separation of Powers

S FRFREEE

LEGISLATIVE § E JUDIOAL |

Three Branches of Government

http://frenchrevolutionbales.weebly.com
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Section 3. Sovereign power belongs to the Thai people. The King as Head of

State shall exercise such power through the National Assembly, the Council of Ministers and
the Courts in accordance with the provisions of this Constitution.

The National Assembly, the Council of Ministers, Courts, Independent Organs
and State agencies shall perform duties in accordance with the Constitution, laws and the rule

of law for the common good of the nation and the happiness of the public at large.

Section 4. Human dignity, rights, liberties and equality of the people e

protected.
The Thai people shall enjoy equal protection under this COI‘EEIt I
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Primary Legislation



TERMINOLOGY
“legislation”, “act” and “bill”

Legislation — a law or set or law which is enacted by a
legislative body

Act (or Act of Parliament) — a law enacted by Parliament
Bill — a draft piece of legislation

In Thailand, we call a law which is enacted by the Parliament
“Act” (Thai: wszswiiwaia). It can be called “genuine written

law” because it is passed by the body which has the power
to make law (the theory of separation of power).

16



(See Sections 133-148 of the Constitution of 2017)

= Abill isintroduced to the House of Representatives.

= The Lower House considers the bill.

= The approved bill goes to the Senate.

= The approved bill is presented to the King for royal
assent.

= The bill is announced in the Gazette.
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Computer-related Crime Act B.E. 2550 (2007)

Cruelty Prevention and Welfare of Animal Act
B.E. 2557 (2014)

National Health Act B.E. 2550 (2007)
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Executive Legislation



Legislations passed by the executive body (the
government) can be categorized into 2 groups:

1. Emergency decree
2. Subordinate legislation
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Section 172 paragraph 1 For the purpose of maintaining
national or public safety or national economic security,
or averting public calamity, the King may issue an
Emergency Decree which shall have the force as an Act.

Two conditions must be satisfied
(1) Subject matter

(2) The state of emergency
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Emergency decree can be called “exceptional
written law” because it is made by the body which
normally does not have the power to make law
(Cabinet).

Therefore, the constitution provides that the
emergency decree must be later approved by the
parliament without delay.

The approved emergency decree will become the
”ACt”,
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Emergency Decree on Public Administration in
State of Emergency B.E. 2548 (2005)

WILINTNINUANITLINIFINTNT LD 1UNNTRIgNIR Y W.A. 2548

Royal Ordinance on Fisheries B.E. 2558 (2015)

WILINININUANITU TN W.A. 2558
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Delegated or secondary legislation is “law made by an
executive authority under powers delegated from a
legislature (the Parliament) by enactment of primary
legislation; the primary legislation grants the executive
agency power to implement and administer the
requirements of that primary legislation”.

Secondary legislation cannot be contrary to the primary
legislation or legislation of higher ranks

25



Reasons:

1. Acknowledge that the government knows
practical details better than the parliament in
managing the country’s affairs.

2. Provide flexibility to the government to add
details to implement the act, without the
need to go through the lengthy process of
the enactment of the Act.
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Examples of secondary legislation

= Royal Decree (wizs1wngugm)

* Ministerial Rule/ Ministerial Regulation (ngnszning)

* Ministerial Notifications/ Declarations (Uszmensznin)
= Department Declarations (Uszmansu)

= Ftc.
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(Unofficial)

Ministerial Regulation on
Conditions and Methods for Implementing a Living Will
to Refuse Public Health Services that Prolong Dying in the
Terminal Phase of Illness; or to End Suffering from Illness

B.E. 2553 (2010)

By virtue of the provisions of Section 4 and Section 12, Paragraph 2. of the National
Health Act, B.E. 2550, the Prime Minister and Minister of Public Health issue the

ministerial regulation as follows:



Bylaw is is a rule or law established by an organization
to regulate itself, as allowed or provided for by some
higher authority.

Local government bylaw is a bylaw issued by local
governments (Municipalities, Provincial Administrative
Organisations, District Administrative Organisations,
Bangkok Metropolitan Administration, Muang Pattaya)
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Tier 1 National Government Level

1. Constitution
2. Acts / Emergency Decrees / TCCC

3. Secondary Legislation

Tier 2 Local Government Level
1. Acts concerning local governments
2. Local government bylaws

33



- (Constitution

Acts/ Emergency
Decrees

_—

Secondary

" Legislation

Local governments bylaws
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Unwritten Law



The law must be applied in all cases which come
within the letter or the spirit of any of its
provisions.

Where no provision is applicable the case
shall be decided according to the local custom.

If there is no such custom, the case shall be
decided by analogy to the provision most nearly
applicable, and, in default of such provision, by
the general principles of law.

(Copied from Section 1 of the Swiss Civil Code)
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Roles of customary law in the Thai legal system

1. Secondary source — supplement to written law (See
Section 4 TCCC)

2. Primary source — customary law can be applied as
a primary source of law
1) Explanatory — Engagement (Betroth)
2) Contradictory — Atheletes
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Section 1437 TCCC “Betrothal is not valid until the
man gives or transfers the property which is
Khongman (Engagement gift) to the woman as
evidence that the marriage shall take place.”
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Section 295 The Penal Code of Thailand (PCT)
“Whoever causes injury to the other person in body
or mind is said to commit bodily harm, and shall be

punished with imprisonment not exceeding two years

or fined not exceeding four hundred thousand Baht,
or both.”

Question: Thai boxing?
Pub fight?
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“General Principles of Law” is general principles of
fairness and justice which are applied universally in
legal systems around the world

Ex Agreements must be kept
Principle of consent for medical treatment
Fairness and Justice

Question: Can a court reject to decide a case on the
grounds that there is no law to apply to it?
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Question: How about consent to
assisted suicide (euthanasia)?

41
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Classification of Thai Law
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1. Private law

Law concerns relationships between individuals.
Important examples:

(1) Contract law

(2) Tort law

(3) Property law

(4) Family law

(5) Law of succession

(6) Commercial law (or business law)
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The ownership of the property sold is
transferred to the buyer from the
moment when the contract of sale is
entered into.
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2. Public law

Law governs relationships between individuals and
the government, and those relationships between
individuals which are of direct concern to the society
Notable examples:

(1) Constitutional law defines the relationship of
different entities within a state, namely, the
executive, the legislature, and the judiciary.

(2) Administrative law governs the activities of

administrative agencies of government
(3) Tax Law

(4) Criminal law?

46
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Criminal law
Law relates to crime and punishment.

Criminal punishment
(1) Capital punishment (2) Imprisonment (3) Detention
(4) Forfeiture of property (5) Fine

Any legal rule which includes a criminal punishment
can be considered criminal law.
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Section 273 Whoever forges the registered
trade-mark of other person, whether to be
registered inside or outside the Kingdom, shall
be imprisoned not exceeding three years or

fined not exceedingbsixﬁy thousand Baht, or
oth.
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Labour law?

Environmental law?
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- Law Clinic, TU Law Center

- Thammasat Pro Bono society
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